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Law : Its Origin, Growth and Function. By James Coolidge Cartek. 
New York : G. P. Putnam's Sons, 1907. 8°, 355 pp. 

This book is worthy of the most careful attention from students of 
human institutions, because it is the first attempt with a measurable degree 
of success to define law from a scientific standpoint and to lay the founda- 
tions of a scientific study of law. Beginning with the inquiry as to what 
law is, Mr Carter points out that the confusion and contradiction in the 
attempts to define it arise from the fact that proper methods of investi- 
gation have heretofore not been adopted. Instead of a priori reasoning 
from assumptions, the actual facts as to what law has actually been among 
all peoples and in all epochs as well as what it now is should be accumu- 
lated and studied, for in no other way can we have a science of law. In 
pursuit of such inquiry the author surveys, in a general way, the laws of 
primitive societies, drawing upon anthropological data. This portion of 
the book, however, is inadequate and by no means utilizes the material 
which already exists on the subject. The review of the law of the early 
Greeks and Romans and of the Anglo-Saxons is more satisfactory but still 
fragmentary. The historical survey of the general development of Eng- 
lish Law is continued down to the present time and the conclusion reached 
that human conduct follows its own inherent laws which are expressed or 
manifested in custom. 

" Law begins as the product of the automatic action of society and 
becomes in time a cause of the continued growth and perfection of society. 
Society cannot exist without it, or exist without producing it. Ubisocietas 
ibi lex. Law, therefore is self-created and self-existent. It is the form 
in which human conduct — that is, human life — presents itself under the 
necessary operation of the causes which govern conduct. It is the fruit 
of the myriads of concurring judgments of all the members of society 
pronounced after a study of the consequences of conduct touching what 
conduct should be followed and what should be avoided. . . . The con- 
clusion is clear that habit and custom furnish the rules which govern 
human conduct, and that they still exert over enlightened man the same 
imperious dominion that they did among the primeval hordes which 
peopled the world before the dawn of civilization. To the absolute 
generality of this conclusion an exception is to be made for the influence 
of legislation ; but the extent of this exception diminishes to a point where 
we may, for all large and general purposes, dismiss it from attention, when 
we consider that its principal function is to supplement and aid the opera- 
tion of custom and that it can never supplant it and that its own efficiency 
is dependent upon its conformity to habit and custom. . . . Inasmuch 
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as conduct is necessarily controlled by previous thought, and such thought 
is determined by individual constitution, that is, character, and the en- 
vironment, nothing can directly control conduct, which cannot control 
both character and environment. It is not, therefore, possible to make 
law by legislative action. Its utmost power is to offer a reward or 
threaten a punishment as a consequence of particular conduct, and thus 
furnish an additional motive to influence conduct. When such power is 
exerted to reinforce custom and prevent violations of it, it may be effectual, 
and rules or commands thus enacted are properly called laws ; but if 
aimed against established custom they will be ineffectual. Law not only 
cannot be directly made by human action, but cannot be abrogated or 
changed by such action. ' ' 

If this conception of law is correct, a science of law at once becomes 
possible. If law is not what some one man or few men arbitrarily deter- 
mine it shall be, but is the form in which conduct is molded by the opera- 
tion of certain natural causes, it can be studied objectively by the scientific 
method. That this conception is correct the author clearly shows, and in 
the main it agrees with the theory of the English Common Law. What 
is really necessary however to the foundation of law as a science is to de- 
termine further whether customs can be arranged in categories and the 
causes which produce them likewise be determined and classified. The 
author stops short of this essential inquiry. He recognizes the necessity 
for it but refers it to the science of Psychology, and his explanation of uni- 
formities of conduct — habits and customs — is that "as the constitutions 
of men in the same society are similar and the environments similar, the 
thoughts must be similar and the conduct consequently similar." But 
while the principles of the unity of the human mind and the substantial 
uniformity of its action under the same environment are well established, 
it is necessary to go even further than individual psychology will carry us 
if we would understand man's habits and customs, and consequently his 
laws. If the appeal had been to ethnic psychology and the study of the 
" group mind," the foundation would have been broad enough ; but noth- 
ing else will suffice because, as Wundt has expressed it, "the resultant 
arising from united psychological processes includes contents which are 
not present in the components. ' ' But if the theory is faulty at this point 
it does not impair the validity of the conclusions drawn from the study of 
custom, since this is itself a product of the ethnic mind. The discussion 
of the relations of law and ethics, while interesting, might also have been 
clarified by a fuller recognition of the concept of the group as an entity 
distinct from the individuals composing it. 
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This theory of law, while reconcilable with the various theories of 
Natural Law, is radically opposed to those which define law as the com- 
mand of the sovereign power in a state. The currency of the latter is per- 
haps largely due to its apparent conformity to legislation as we know it in 
modern times, and it is precisely here that the scientific theory will meet 
the strongest doubts. Too many have confused the essential nature of law 
with the force applied by government in its endeavor to sustain it. This 
distinction Mr Carter makes abundantly clear. His discussion of the 
force theory is mainly in connection with the formulations of it by Ben- 
tham and Austin, and in it he points out that this theory was not the 
product of an original and independent inquiry into the nature of law, 
but was contrived to answer the supposed exigencies of political necessity. 
That it was thus adopted by Blackstone was pointed out in this country 
by James Wilson as early as 1792. It may seem hardly worth while to 
devote so much space to a refutation of the Austinian theory as does 
the author. Austin's theory was simply a restatement of Blackstone' s 
which was founded on Puffendorf and Hobbes, the latter being derived 
from theological speculation. Blackstone' s definition of law was refuted 
in the clearest and most masterly manner by James Wilson in his Lectures 
on Law delivered in 1790-92. He clearly elucidated the American 
theory that the only basis of law is consent. He finds the law to be 
originally custom, but custom he regards merely as the best evidence that 
the law has been established by the consent of all the members of the 
society. He therefore bases all law upon contract, but he does clearly 
show that contract is the essential basis of all legislation. It is a strange 
anomaly that this brilliant criticism of Blackstone by one of the ablest 
of American legal writers should be no better known than it is. The 
excellence of Blackstone's work as a practical treatise for instruction in 
elementary law has overshadowed its theoretical fallacies and the tares have 
been sown with the wheat. 

But more important than the refutation of Austin is the discussion of 
the nature of legislation, its appropriate province and its limitations. 
This is perhaps the most interesting part of the book to the general 
reader, and the conclusions are applied to present-day conditions. Of 
legislation he says : 

" Custom first operates unconsciously to produce law. In a further 
stage of social advancement, society becomes an organized power and 
consciously exerts itself to aid and perfect the development of law. 
Finally it comes to do what the judiciary from its inability to break sud- 
denly from the past and from its limited capacity to continue political 
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instrumentalities for the enforcement of custom is unable to do, not to 
make law, but to make rules relating to law, as well as the complex ma- 
chinery which the practical administration of law by the state requires. ' ' 

Legislation, according to his theory, is essentially a function of govern- 
ment ; law of society and the former exist not to supplant but to preserve 
the latter. This discussion of the province of legislation naturally leads 
to a discussion of codification. The limited field in which codification 
may be of value is shown and the absurdity of the arguments for its ex- 
tended use exhibited. It is examined historically, and the author shows 
that the early so-called codes are not properly codes as that term is now 
understood, and that no successful application of codification on any con- 
siderable scale has ever been made. 

The foregoing may serve to give some idea of the character and scope 
of the work. It is interesting and valuable not only for what it actually 
accomplishes for legal theory, but perhaps even more as pointing the way 
to the fruitfulness of the scientific exploration of the field of law. The 
old a priori theories are outgrown and the institution of law must now be 
studied in the light of recent attainments of anthropology. It is now 
seen, as was said by James Wilson, that " law can never attain either the 
extent or the elevation of science, unless it be raised upon the science of 
man." As a contribution to this true science of law this book is signifi- 
cant. 

... D Edward Lindsey. 

Warren, Pa. 

The Scope and Content of the Science of Anthropology. Historical Review, 
Library Classification and Select, Annotated Bibliography ; with a List of 
the Chief Publications of Leading Anthropological Societies and Museums. 
By Juul Dieserud. Chicago : Open Court Publishing Co., 1908. 12 , 
200 pp. 

This useful little volume comprises, as indicated by its title-page, 
several distinct portions. ' In Part I, the author gives a concise and yet 
pretty full discussion of the varying views held by anthropologists as to 
the scope and content of Anthropology. Beginning with the earliest use 
of the term by Magnus Hundt in the early part of the sixteenth century, 
the various authorities are taken up in chronological order, and a brief 
statement made of their opinions in regard to what subjects should be in- 
cluded under the term Anthropology, and what divisions and subdivisions 
should be recognized within it. By thus bringing together the widely 
varying views on both these questions, the author has done a useful piece 
of work, and is able to show the uncertainty still surrounding the nomen- 



